
536

5 CFR Ch. XVI (1–1–03 Edition)§ 2635.107

race, color, religion, sex, national ori-
gin, age, or handicap is required to fol-
low applicable statutory and regu-
latory procedures, including those of 
the Equal Employment Opportunity 
Commission.

§ 2635.107 Ethics advice. 
(a) As required by §§ 2638.201 and 

2638.202(b) of this chapter, each agency 
has a designated agency ethics official 
who, on the agency’s behalf, is respon-
sible for coordinating and managing 
the agency’s ethics program, as well as 
an alternate. The designated agency 
ethics official has authority under 
§ 2638.204 of this chapter to delegate 
certain responsibilities, including that 
of providing ethics counseling regard-
ing the application of this part, to one 
or more deputy ethics officials. 

(b) Employees who have questions 
about the application of this part or 
any supplemental agency regulations 
to particular situations should seek ad-
vice from an agency ethics official. 
Disciplinary action for violating this 
part or any supplemental agency regu-
lations will not be taken against an 
employee who has engaged in conduct 
in good faith reliance upon the advice 
of an agency ethics official, provided 
that the employee, in seeking such ad-
vice, has made full disclosure of all rel-
evant circumstances. Where the em-
ployee’s conduct violates a criminal 
statute, reliance on the advice of an 
agency ethics official cannot ensure 
that the employee will not be pros-
ecuted under that statute. However, 
good faith reliance on the advice of an 
agency ethics official is a factor that 
may be taken into account by the De-
partment of Justice in the selection of 
cases for prosecution. Disclosures made 
by an employee to an agency ethics of-
ficial are not protected by an attorney-
client privilege. An agency ethics offi-
cial is required by 28 U.S.C. 535 to re-
port any information he receives relat-
ing to a violation of the criminal code, 
title 18 of the United States Code.

Subpart B—Gifts From Outside 
Sources

§ 2635.201 Overview. 
This subpart contains standards that 

prohibit an employee from soliciting or 

accepting any gift from a prohibited 
source or given because of the employ-
ee’s official position unless the item is 
excluded from the definition of a gift 
or falls within one of the exceptions set 
forth in this subpart.

§ 2635.202 General standards. 
(a) General prohibitions. Except as 

provided in this subpart, an employee 
shall not, directly or indirectly, solicit 
or accept a gift: 

(1) From a prohibited source; or 
(2) Given because of the employee’s 

official position. 
(b) Relationship to illegal gratuities 

statute. Unless accepted in violation of 
paragraph (c)(1) of this section, a gift 
accepted under the standards set forth 
in this subpart shall not constitute an 
illegal gratuity otherwise prohibited 
by 18 U.S.C. 201(c)(1)(B). 

(c) Limitations on use of exceptions. 
Notwithstanding any exception pro-
vided in this subpart, other than 
§ 2635.204(j), an employee shall not: 

(1) Accept a gift in return for being 
influenced in the performance of an of-
ficial act; 

(2) Solicit or coerce the offering of a 
gift; 

(3) Accept gifts from the same or dif-
ferent sources on a basis so frequent 
that a reasonable person would be led 
to believe the employee is using his 
public office for private gain;

Example 1: A purchasing agent for a Vet-
erans Administration hospital routinely 
deals with representatives of pharmaceutical 
manufacturers who provide information 
about new company products. Because of his 
crowded calendar, the purchasing agent has 
offered to meet with manufacturer rep-
resentatives during his lunch hours Tuesdays 
through Thursdays and the representatives 
routinely arrive at the employee’s office 
bringing a sandwich and a soft drink for the 
employee. Even though the market value of 
each of the lunches is less than $6 and the ag-
gregate value from any one manufacturer 
does not exceed the $50 aggregate limitation 
in § 2635.204(a) on de minimis gifts of $20 or 
less, the practice of accepting even these 
modest gifts on a recurring basis is im-
proper.

(4) Accept a gift in violation of any 
statute. Relevant statutes applicable 
to all employees include: 

(i) 18 U.S.C. 201(b), which prohibits a 
public official from seeking, accepting, 
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or agreeing to receive or accept any-
thing of value in return for being influ-
enced in the performance of an official 
act or for being induced to take or 
omit to take any action in violation of 
his official duty. As used in 18 U.S.C. 
201(b), the term ‘‘public official’’ is 
broadly construed and includes regular 
and special Government employees as 
well as all other Government officials; 
and 

(ii) 18 U.S.C. 209, which prohibits an 
employee, other than a special Govern-
ment employee, from receiving any sal-
ary or any contribution to or sup-
plementation of salary from any source 
other than the United States as com-
pensation for services as a Government 
employee. The statute contains several 
specific exceptions to this general pro-
hibition, including an exception for 
contributions made from the treasury 
of a State, county, or municipality; or 

(5) Accept vendor promotional train-
ing contrary to applicable regulations, 
policies or guidance relating to the 
procurement of supplies and services 
for the Government, except pursuant 
to § 2635.204(l). 

[57 FR 35041, Aug. 7, 1992; 57 FR 48557, Oct. 27, 
1992, as amended at 62 FR 48747, Sept. 17, 
1997]

§ 2635.203 Definitions. 

For purposes of this subpart, the fol-
lowing definitions shall apply: 

(a) Agency has the meaning set forth 
in § 2635.102(a). However, for purposes of 
this subpart, an executive department, 
as defined in 5 U.S.C. 101, may, by sup-
plemental agency regulation, designate 
as a separate agency any component of 
that department which the department 
determines exercises distinct and sepa-
rate functions. 

(b) Gift includes any gratuity, favor, 
discount, entertainment, hospitality, 
loan, forbearance, or other item having 
monetary value. It includes services as 
well as gifts of training, transpor-
tation, local travel, lodgings and 
meals, whether provided in-kind, by 
purchase of a ticket, payment in ad-
vance, or reimbursement after the ex-
pense has been incurred. It does not in-
clude: 

(1) Modest items of food and refresh-
ments, such as soft drinks, coffee and 

donuts, offered other than as part of a 
meal; 

(2) Greeting cards and items with lit-
tle intrinsic value, such as plaques, 
certificates, and trophies, which are in-
tended solely for presentation; 

(3) Loans from banks and other finan-
cial institutions on terms generally 
available to the public; 

(4) Opportunities and benefits, in-
cluding favorable rates and commercial 
discounts, available to the public or to 
a class consisting of all Government 
employees or all uniformed military 
personnel, whether or not restricted on 
the basis of geographic considerations; 

(5) Rewards and prizes given to com-
petitors in contests or events, includ-
ing random drawings, open to the pub-
lic unless the employee’s entry into the 
contest or event is required as part of 
his official duties; 

(6) Pension and other benefits result-
ing from continued participation in an 
employee welfare and benefits plan 
maintained by a former employer; 

(7) Anything which is paid for by the 
Government or secured by the Govern-
ment under Government contract;

NOTE: Some airlines encourage those pur-
chasing tickets to join programs that award 
free flights and other benefits to frequent fli-
ers. Any such benefit earned on the basis of 
Government-financed travel belongs to the 
agency rather than to the employee and may 
be accepted only insofar as provided under 41 
CFR 301–53.

(8) Any gift accepted by the Govern-
ment under specific statutory author-
ity, including: 

(i) Travel, subsistence, and related 
expenses accepted by an agency under 
the authority of 31 U.S.C. 1353 in con-
nection with an employee’s attendance 
at a meeting or similar function relat-
ing to his official duties which takes 
place away from his duty station. The 
agency’s acceptance must be in accord-
ance with the implementing regula-
tions at 41 CFR part 304–1; and 

(ii) Other gifts provided in-kind 
which have been accepted by an agency 
under its agency gift acceptance stat-
ute; or 

(9) Anything for which market value 
is paid by the employee. 

(c) Market value means the retail cost 
the employee would incur to purchase 
the gift. An employee who cannot as-
certain the market value of a gift may 
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